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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

VONAGE HOLDINGS CORPORATION
Petiftion for Declaratory Ruling
Concerning an Order of the

Minnesota Public Utilities Commission

WC Docket No. 03-211

JOINT COMMENTS OF MCT & COMPTEL

WorldCom, Inc d/b/a MCI (*MCI”) and the COMPETITIVE TELLCOMMUNICATIONS
ASSOCIATION  (“CompTel™  hercby  submut  their jointl comments to Vonage Holding
Corporation’s (“Vonage”) Petition for Declaratory Ruling Concerning an Order of the
Minnesota Public Utilrires Commussion (“*Petition™) in the above-captioned proceeding

MCT has a direct and immediate stake n the outcome of this procceding  MCI owns,
operates, monttors, and mamtams one of the largest 1P communications nctworks in the world
As anndustry leader i the Internet sector, MCT has been active with respect to the development
and implementation of Voice over Internet Protocol (*VolP”) and other TP-based scrvices n the
United States and beyond

CompTel ts cqually interested 1n the outcomc of this procceding  CompTel 1s the leading
association representing competitive telecommuntcations companics in virtually every sector of
the marketplace, including compeutive local exchange carners and Internet backbone providers

For all of the rcasons outhined hercin, MCT and CompTel strongly support Vonage’s

Petition that 1s before the Commisston in this proceeding
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l. INTRODUCTION AND EXECUTIVE SUMMARY

Vonage mstituted ths proceeding to address a September 11, 2003 Minncsota Public
Utihies Commussion (*"MPUC™) decision that held that Vonage's VoIP scrvice constituted
“ielephone service™ under Minnesola state law,' and imposcd upon Vonage the full gamut of
state regulations that arc generally applicable (o local phone compames ? But on October 16,
2003, the Umted States District Court for the District of Mmmesota reversed that decision,
agreeing with Vonage’s position that 1its VolP scrvice was an unregulated “information service”
under both the Telecommunications Act of 1996 (the “Act™)’ and estabhshed Commission
precedent, which pre-empt all contrary state laws®  The Court 1ssued a permanent mjunction
against the enforcement by the MPUC of its Scptember 11 order

While 1t might appear that there 1s less compeiling need for prompt Commission action 1n
the wake of the district court’s decision, a number of state comnussions have actively laken steps
since September 11 to regulate VoIl services within their junisdiction (e g, Cahifornia and
Wisconsm) or have opened state proceedings in response to complaints brought agamnst VolP
providers (e g, Oregon and Washington)®  Other state commissions (¢ g, Missour) have

indicated that they may open proccedings in the near future to address the regulation of VolP

' See Mimn Stat § 237 16.subd 1(b), and § 237 74, subd 12, Minn R 7812 0200, subp 1

I re the Complamt of the Minnesota Department of Commerce Against Vonage Holding
Corp Regarding Lack of Authority to Operate in Minnesota, Docket No. P-6214/C-03-108
(Minn Pub Utlds Comm’n, Scpt 11, 2003) (“MPUC Decision”)

' Pub L 104-104, 110 Stat 56 (Fcb 8, 1996), codificd at 47 U.S.C. § 151 et seq.

Sce. ey, Zeran v America Online, Ine, 129 F 3d 327, 330 (4th Cir 1997) (recogmizing that
“Congress acted Lo keep government regulation of the Internet to a minimum ™)

See, ¢ g, Federal Judge Rules That Vonage Provides ‘Information Service’, TR Daily, Oct
16. 2003



Joint Comments of MCI & CompTel
WC Docket 03-211
Qctober 27, 2003
services under their respective state’s laws ® Given this mcreased level of state mvolvement,
MCT and CompTel behieve that it would be preferable for the Commussion to address Vonage’s
Petition as soon as possible The MPUC decision, cven though enjoined, has cstablished a bad
precedent lor other state commissions, many of which now appear to be moving quickly n the
wrong dnection  Accordingly, the Commission should move cxpeditiously to address Vonage's
Pctition, thereby makimg it clear that state authority to regulate common carriers does not cxtend
to VolP providers
In sccking a declaratory ruling that its VolP scrvice constitutes an “information scrvice”™
under the statutory framework established by Congress in the Act, Vonage has squarcly
presenfed the Commussion with an opportunity to promote and accelerate the continued
cvolution ot commumications in America  Properly characterized as an “information service”
under the Act — a result that 1s fully consistent with long-standing Commussion precedent,
cstablished regulatons, and the district court’s decision addressing the samc 1ssuc — Vonage's
VolP service should not be subject to federal or state regulations that are otherwise applicable to
{raditional telephonc scrvices
In reaching this conclusion, the Commussion also should reiterate and cxpand upon its
cstablished  “layered” regulatory  framework  that draws 1mportant  distinctions  between
unrcgulated apphication and regulated bottleneck access technologies  This framework has been
a conceptual underpinning of the nation’s telecommunications law for morce than twenty years,

ever since the Commussion first announced the “basic” versus “enhanced” dichotomy i the

Computer I inquiry in 1980 7 Morcover, this “layers” paradigm was Tater codificd in the Act,

" See, ¢ g, Misourt PSC Considers Openng Proceeding On VolP, TR Daily, Oct 20, 2003

I

Sve, e g, I re Amendment of Secton 64 702 of the Commssion’s Rules and Regulations
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thiough the mutualty exclusive legal defimitions of ““telecommumcations  services” and
“information services,” which are central to the mstant proceedmg By remforcing the separate
treatment of “enhanced” applications that transit over “basic” access lines, the Commission will
eneourage the broader growth of VolP and other Internet Protocol (“IP”) bascd scrvices — many
of which have yet 1o even be concerved — in a world where regulated monopolies or duopolics
shll dominate and control the undeilying bottleneck access facilitics
The Commission should take steps to clarify how VoIP services, and other [P
apphications offered i an unregulated, competitive marketplace, property relate to the current
national tclecommunications infrastructure and regulatory framework  To that end, the
Comnusston should 1ssuc a Notice of Inquiry and launch a serics of workshops and technical
reviews to identify those core consumer and national mfrastructurce protection issucs that may be
mmpucted by the future growth of VolP services, including 911 and other emergency services,
continuity of opcrations, law enforcement, and national sccurity considerations  Additionally,
the Commission should proceed promptly with s review of the current ntercarnier
compensation system to develop a rational system of cost-based charges that does not imposc
disparate charges (or functionally sinmlar uses of the lTocal exchange network At the very least,

it should not extend the current rrrational access charge system on VolP and other nascent

Internet-based applications

(Sccond Compruer Inquiry), 77 F C C 2d 394, 95 (1980) (Final Decision) (“Computer II).
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. THE COMMISSION SHOULD FOLLOW THE MINNESOTA DISTRICT
COURT’S RECENT VONAGE DECISION

The Minnesota District Court’s decision in Vonage Holdings Corporation v Minnesota
Public Unlities Comnussion” lays out a compclling statutory and rcgulalory analysis that resolves
many of the core 1ssucs ratsed by Vonage 1n the instant Petition The Comnmussion should follow
and adopt the disirict court’s decision, both out of deference to the Article TIT branch’s primary
rolc us interpreter of federal statutes” and as a matter of sound public policy that comports with
the Commission’s own ¢stablished precedent

In 1ts decision, the district courl concluded that, through the defimtions and other
provisions contained 1in the Act, Congress intentionally disinguished as a legal malter between
“telecommunications services,” which are regulated, and “information scrvices,” which are to be

left unregulated """ The court closcly cxanuned Vonage's VolP service, and concluded that it

® No 03-5287,2003 U'S Dist LEXIS 18451 (D Minn Oct 16, 2003) (Davis , ] )

Y See Brand X Internet Services v FCC, No 02-70518, 2003 U S App LEXIS 20306, at *28
(9th Cin Oct 6, 2003) (noting that, at lcast i the 9th Circwit, a prior judicial statutory
interpretation may be disregarded in favor of subsequent agency nterpretation “only where
the precedent constituted defeiential review of” the agency’s decision-making under
Chevron, and where the statute 15 susceptible of multiple reasonable interpretations) (citation
omitted), United Stares v Mead Corp, 533 US 218, 248-49 (2001) (Scaha, J., disscnting)
(1 know of no case, m the entire history of the federal courts, in which we have allowed a
tudicial interpretation of a statute to be sct aside by an agency — or have allowed a lower
court to render an interpretation of a statute subject o correction by an agency 7)

" The Act defines “telecommunications service” as the “offering of telecommunications for a
fee dircetly to the pubhc regardless of the facilitics used.” 47 U S C § 153(46) In turn,
“telecomniunications” 18 the “transmission, between or among points specified by the user, of
information of the user's choosing, without change m the form or content of the information
as sent and recerved ” /d § 153(43)  In contrast, an “information service” is defined as the
offering of a capability “for gencrating, acquiring, storing, transforming, proceeding,
retneving, utiizing, or makwmg available mformation via telecommunications .~ /d. §
I53(20)  See also Brand X, 2003 U'S App LEXIS 20306, at *11 (the distinction made n
the  Act “tracked a scries of prior admimstrative decisions by the FCC?), MCT
Telecommuuncations Corp v Sprint-Florida, Inc, 139 F Supp 2d 1342, 1346 (ND Fia
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constituted  “mnformation  services”  under  the  Act By defimbion, Vonage wuses
telecommunications as part of s VolP service, but does not itself offer “telccommunications”
for a tee directly to the pubhic  Rather, Vonage provides “cnhanced” apphications functionahity
that ndes over underlymg “basic” telccommunications, which in turn arc scparalely provided as
onc of the components of the cable or DSL provider’s Internet aceess solution  The district court
wlso conmdered  the Comnuission’s appheable regulations and  cstablished  precedent, and
concluded that the Commussion already has adopted an 1dentical view of the Acl’s (reatment of
“mformation services 7 Because Congress intended to lecave the Internct and “mformation
services” upregulated, Minnesota’s specific attempt to regulate Vonage’s VolP scrvice as a
“telephone service”™ conflicted with that federal intent, and therefore was pre-empted  The
distriet court went on to further conclude that Congress' refusal to apply Title IT of the
Commumications Act to “enhanced” services demonstrated its imtent to ocecupy the entire field of
1egulation ol “information scrvices ™
Spectfically, in granting Vonage's motion for an mjunction agamst the MPUC, the
district court rendered the following sigmficant conclusions, cach of which 1s sound and
supported by the Act, as well as Commission and judicial precedent:
e “The Court concludes that Vonage 1s an information scrvice provider” (2003 U S
Dist LEXIS 18451, a1 *2)
e “In s role as an interpreter of legislative intent, the Court apphes federal law

demonstrating Congress” desire that information services such as those provided by

Vonage must not be regulated by stale law 7 (Id)

2001} (noting that the Commussion previously has concluded that the two calegorics are
mutually exclustve)
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e Congiess “has spoken with unnustakable clanity™ against the regulation of the Internet
and Intemet-related services (/d at * 11, citing 47 U S C § 230(b))

e The Commission’s history ol regulatory action wn this arca since 1980 consistently
has  distingumished between “basic services” (telecommunication  scrvices) and
“enhanced services” (information scrvices), and the Commission’s assessmenl
comports with the district court’s parallcl interpretation of congressional intent (/e at
#11-*15, citing 47 C F R § 64 702(a)) "'

e (ongress has expressly directed that “enhanced scrvices arc not to be regulated under
Title IT of the Telecommunicattons Act ™ (fd at ¥15) (footnote omitted)

e “Vonagce’s activities fit within the defimition of information scrvices. Vonage uses
tcleccommunizations services, rather than provides them ™ (/d at *17) (emphasis 1n

12
ongrmal)

11

This federal regutation 1s dircetly on point to the instant proccedng 47 CF R § 64 702(a)
provides that an “cnhanced scrvice” 1s a “scrvice, offercd over common carrier transmission
facilitics used i interstute commumications, which employ computer processing apphcations
that act on the format, content, code. protocol or similar aspects of the subscriber’s
transmitted information, provide the subscriber additional, different, or restructured
information, o1 mmvelve subscriber interaction with stored nformation  Enhanced services
arc not regulated under Tutle TT of the Acl.” It 1s beyond rcasonable debatc that Vonage’s
VolP scrvice 1s a computer processing application that 1s offered over third-party carricrs’
access lacihties

VolP service can involve three different modaltics  In computer-to-computer mode, VolP?
end users can communicate dircctly with other VoIP end users over the Internet, without any
usc of the PSTN  In computei-to-phonc mode, VolIP end users can commumnicate with
traditional “black pronc™ cnd users through a combination of the Internct and the PSTN
Finally. in phone-to-phone mode, VolIP technology is used to transmit voice communicattons
oy er metropolitan and/or backbone Internet networks, but both end uscers are connected to the
PSTN and usc traduional “black  phone” cquipment  Vonage’s VolP service that 1s the
subject of the instant Petition implicates only the first two modaliies  The Commussion also
has before 1t a separate petition by AT&T sccking a declaratory tuling on the third modality,
which MCl sinilarly supports  Sce In re AT&T Petition for Declaratory Ruling that AT&T 'y
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e In applymng the Commission’s (entative factors for phone-lo-phone TP telephony, as
articulated in the Comniission’s 1998 Report to Congress,”” “1t 1s clear that Vonage
docs not provide phone-to-phone 1P telephony service  Vonage's services do not
meet the second and fourth requirements™ — namely, that different CPE 15 required '
and there 1s a net protocol change (/¢ at ¥19-*¥20)

o The Commssion’s “layers” framework for distinguishing between application and
access technologies, such that “the architeeture of information services would be built
on top ol existing telecommunications services mfrastructure,” 1s [ully consistent with
the language and intent of the Act  Therefore, “‘we sce no need Lo regulate the
cnhanced functionalities that can be built on top of those [lelccommunications]
facihitics Limiting carrier regulation to those companies that provide the
underlying transport ensures that regulation 1s mimimized 7 (ld at *23, quoting
the 1998 Report to Congress, ¥ 95)

e “Short of cxplicit statutory language, the Court can find ne stronger guidance for

Phone-to-Phone 1P Telephony Services are Exempt from Access Charges, WC Docket 02-
361 (F C C filed Oct 18, 2002)

In re Federal-State Jormt Board on Universal Service, CC Docket No 96-45, 13 FCCR
11501, 49 83-93 (1998) The Commussion’s tenlative factors for phone-to-phone 1P
lelephony melude whether the service (1) holds itself out as providing voice telephony, (2)
docs not require the use of different customer premise cquipment (“CPE”) from that
nceessary to place an ordinary fouch-tone call over the PSTN, (3) allows the end vscr to call
phone numbers assigned 1n accordance with the North American Numbering Plan
(“NANP™). and (4) transnuts customer wformation “without net change wn form or content ™
ld &8

This point may have confused the MPUC, as it noted that “[w]ith thc Vonage service the
customer uses an ordinary touch-tone phone (o make calls and carry on conversations ”
(MPUC Dcaision, at 8)  But in reahity, the usc of a traditional “black phone™ handsct that
plugs into Vonage’s “converter box™ computing device 1s simple mimicry, designed only to
makc usage of the VolP service more famihar and comfortable to end users



Jomnt Comments of MCI & CompTel
WC Docket 03-211
October 27, 2003
determining that Vonage’s service 1s an information service, as defined by Congress
and intcrpreted by the FCC ™ (/d al *24)
® Because the MPUC 1s atlempting to regulale Vonage's “information scrvice,” against
the contrary expression of Congress, federal “pre-cmption 1s necessary”™ to climinate
the conflict with state laws (fd at *11, ¥25-%26, citing Lowsiana Pub Serv Comm’n
v FCC, 476 U'S 355 (1986) 7
o  “VolIP scrvices necessanly arc information services, and state regulation over VolP
services 15 not permussible because of the recognizable congressional intent to leave
the Internet and mformation services largely unregulated ™ (/d at *27)

o “What Vonage provides 1s esscntially the enhanced functionality on top of the

underlyimg network, which the FCC has explamed should be left alone.” ({d at *30)

The Comnussion should act consistently with the court’s rulings, as they fully square

with both the Act and the Comnussion’s established precedents (upon which both the courts and

mdustry have greatly rehed)  Any contrary outcome would be arbitrary, capricious, and

mconsistent with law

s

In Lowstana Public Service Conimision v FCC, the Supreme Court identified six conditions
under which the federal pre-cmplion of state laws 15 appropriate pursuant (o the Supremacy
Clausc of the Constitytion (1) Congress enacts a federal statute that expressces its clear mntent
to pre-empl state law, (2) there 1s a conflict between federal and state law, (3) compliance
with both federal and state law 1s 1impossible, (4) federal law contains an 1mpheit barrier to
state regulation, (5) comprehensive congressional legislation occupics the entire ficld of
regulation. or (6) stale law 1s an obstacle to the accomplishment and execution of the full
objectives of Congress  Addittonally, “a federal agency acting within the scope of its
congressionally delegated authority may pre-empt state regulation ™ 476 U S 355, 368-69
(1986)
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Il.  THE VONAGE DECISION IS CONSISTENT WITH COMMISSTON
POLICY ON “INFORMATION SERVICES”

The Commission’s distinction between regulated bottleneck telecommunications services
and deregulated apphications that nide over those telecommunications paths thal was cndorsed by
1the Minnesota court was cstablished in the Computer Inguiry cascs over twenty years ago, and
then powerfully remforced by Congress in 1996 1 the Act This distinction is soundly based on
deregulatory principles, which direetly led to the growth of the Tnternet itsell The Comnussion
should reinforee those principles here The Commission correctly understood then that there 1s
no need to regulate as common carriage those applications that nde on telecommunications
networks, so long as the underlying networks themselves remain open to all apphcations While
the 1egulation of bottlencck network facihitics 1s necessary 1o assure this open access, one
resulting benetit from such regulation is that the free market 1s left to manage the develepment of
applications that make usc of such telecommunications networks

This distinction was al the heart of Congress’ decision to define “tclccommunications
services” and “information services”™ as mutually exclusive legal and regulatory categories in the
Acl It also furthers Congress’ destre 1o prtomote a “pro-competitive, de-regulatory national
pohicy framework™ designed (o promote the “deployment of advanced telecommunications and
mformation technologies to all Americans” through open competition ' And 1t was most

rccently implemented by the Ninth Cireutt in the Brand X case """ Therc, n the context of

" IR Conf Rep No 104-458, at 113 (1996)

Brand X, 2003 U'S App LEXIS 20306, at *11 (Act “maintamed significant common carrier
obhgations on providers of ‘teleccommunications services’ but left providers of ‘mformation
services’ subject to much less stringent regulation ™)

10
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18
the court reaffirmed an carher

reviewing the Commission’s recent Cable Modem Order,
holding i AT&T Corp v City of Portiand'” that cable modem service consists of “two clements
a ‘pipehine” (cable broadband instead of telephone hines), and the Internet service transmitted
through that pipeline™  The court thus applied the Comnussion’s “layers” mecthodology to
comclude that the access clement of the cable modem service should be regulated as a
“telecommunications service,” but that the applications (ISP) element of the cable modem
scrvice was properly left umegulated as an “information service »0

As the district court in Minnesota understood, Vonage's VolP scrvice is simply an
apphcation that ndes over bottleneck broadband networks  As long as those networks remain
open 1o all users, the Commission’s standing policy 1s that such applications are to be lcft
unrcgulated, and any state law that would purport to regulate them is pre-cmpted

By fosterig this “layers’™ approach, the Commussion docs not undercut other important
tcleccommunications pohey objectives, such as universal service, competition, or network
unbundling  Because “enhanced” Internet-based applications, including VoIP, by definition
require an underlying “basic™ access and (ransport component, the Commission always will have
the opportunity to address such policy 1ssucs through the appropriate regulation of the physical
access layer

Indecd, the Commission should be carelul not to nus-apply access layer rules to the

applications layer, as thosc rules are based on concepts, such as fixed geography, that often are

See In re Inquiry Concernming High-Speed Access to the Internet over Cable and Other
Factliies, 17F C CR 4798 (2002) (“Cable Modem Order™).

s

19

216 I 3d 871 (9th Cw 2000) (reviewing open access conditions imposcd by Portland on the
AT&T/TCI merger)

© Brand X, 2003 US App LEXIS 20306, at *22-*25, *33 (reiterating that cable modem
service 1s part “telecommunications service” and part “information service”)
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not relevant or determinable in the Internct arcna VolP services offer just one example of the
itficulty of imposing such legacy rules, which were designed for copper wires 1n the ground, on
IP applications thal simultancously reside on many computers and lack any obvious geographic
definthon That 15 why, as Vonage observes in its Petition, 1t makes no sensc to describe any
part ol s serviees as local to Minnesota or to any other state Because access concepts arc fuzzy
AU the applications layer, traditional “end point”-based notions will not only be unnccessary as a
matter of policy, but virtually impossible to apply n practice
lronucally, the open Internet 15 threatened notl only by certamn states, such as Minnesola,
that seck to assert common carnage jurisdiction over IP-based applications, but also from this
Commission uself, which has proposed (o climinate the very regulation of bottleneck broadband
telecommunications facihitics that makes the deregulated Internet possible.  In ats ill-conceived
Broadband Framcework proceeding,” the Commission proposes to abandon the deregulatory
Compuier 11 regime (agamnst the cxpress mtent of Congress, as recently highlighted by the Bramd
X court), so thal monopoly owners ol bottlencek access facilities can restrict the use of the
natron’s telecommunications networks 1o only those particular applications, scervices, and devices
that they choose to allow  Under such a stunted regime, Vonage would face not merely the
threat of unnccessary common carriage regulation by the states, but himitations or outnight demal
ol access by the cable and Bell monopolies that control the underlying facilities Vonage’s service

nceds m order to operate - Such an environment will suffocate VolP and other IP applications,

and severely damage the vibrancy and innovation of the Internet itself

k|

See In re Appropriaie Framework for Broadband Access to the Internet over Wireline
Facilies, 17 F C C R 3019 (2002) (“Broadband Framework”)

12

)
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For these reasons, which are eaplamed in more detail in MCDs submissions m the
Broadband Framework docket, the Comnussion should make clear in response to Vonage's
Peution that the Compriter 11 framework contmucs to apply here, and that the contrary tentative

conclusions proposed in the Broadband  Framework procceding will not be adopted as

Commussion policy

1V.  THE BROKEN INTERCARRIER COMPENSATION SYSTEM
SHOULD NOT APPLY TO THE INTERNET

Onc rcason that regulators may scck to subject Vonage’s VoIP scrvice to state
Junisdiction 15 a desire to subject VolP providers to the same intercarrier compensation rules that
apply to tradinonal voice carricrs  Even if such a result would be otherwise lawful — which it 1s
not  such a pelicy justification would have 1t exactly backwards  The current intercarrier
compensation regime provides [or widely varying compensation to the local carrier, depending
upon whether the local network 1s used to originate or ternunate local, interstate, ntrastate, or
Internct-based calls It 1s a compensation system that 1s widely acknowicdged to be 1 need of
tadical reform  Indeed, the Commuission’s long-standing refusal to subject cnhanced scrvice
providers to the access charge regime was bused on its understanding that the regime had
become so irrational, such that imposing the regime on nascent IP-bascd services risked deterring
the development of the Internet itself

That becing so, to the extent that regulators may have a valid concern that 1t 1s anomalous
to subjeet traditional voice traffic, but not VolP traflic, to access chargcs, the correct response 1s
to retorm the access charge regime for all wraffic, and not to extend the current bloated and
irrational regime to VolP services  And to the extent that VoIP services put compctifive pressure

on the existing access charge regime, such pressure would constitute a positive development, and
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nol a negative one  Only through the introduction and success of new applications, such as
VolP. will all relevant parties be brought together to reform the current regime  In sum, the

correct response (o such concerns 15 to reform the ntercarricr compensation system, not (o

extend obyviously broken rules 1o VolIP services **

V. THE COMMISSION SHOULD ISSUE A NOTICE OF INQUIRY TO IDENTIFY
CORE CONSUMER AND NATIONAL INFRASTRUCTURE PROTECTIONS

While the Minnesota regulators expressed appropriate consumer welfare concerns about
the operation of E911 and sumilar scrvices, their approach to dealing with those concerns
unfortunately was off base  The MPUC correctly noted that VoIP services do not intcract with
exisung E911 facihities in the same manner as traditional vorce telephony services But just as
with intercarrier compensation, the proper answer 1s not to 1mpose an antiquated system on new
technologics  Rather, new 911-lype services should be developed and fostered to take full
advantage of the advanced features and functions that [P-based applications can provide  For
while VoIP services, by therr nature, arc not geographically fixed in a way (hat makes them

susceptible to current E911 systems, they hold out the prospect for innovative, interactive

Until such time that the Commission reforms the mtercarrier system, to the cxtent (but only
to the cxtent} that VoIP services utihize the existing pubhic switched telephone network
(“PSTN™) for the termination of computer-lo-phone communications, the junsdictional
treatment of the PSTN segment of such communications should be governed by the current
intercarrier regime, Just as phone calls placed fo Vonage end users and dial-up [SPs are
handled today  The relevant end points for such an analysis are: (a) the Vonage-lcased
access crreutt that conneets 1ts 1P gateway to the PSTN (1 e, an ILEC, CLEC, or IXC circuit
swilch), and (b) the access circuit lcascd by the “black phone” end user that connects 1ts
prennscs to the applicable local exchange carrier. Thus, 1f locations (a) and (b) arc wn the
same local calling arca, then the PSTN portion of the call 1s properly treated as a local call
It (a) and (b) are within the same slale, but not 1n the same local calling arca, then intrastate
access charges would apply  And if (a) and (b) arc 1n different states, then interstate access
charges would apply
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services that make better use of [P functionahities The solution 1s not to saddle new technologies
with old rules, but to allow the unfetered development of new services that offer greater
benelits to consumers
Nor 1s there any reason to adopt an unthinking assumption that regulation 1s necessary to
promolc these new services  Instead, in conjunction with the states that have developed expertise
m 911-type services, the Conunission should first gather information from industry and
government technical experts  Through workshops and technical reviews, the cooperative
ciigagement of mdustry and government will best facilitate the illumination of the key 1ssucs and
potential solutions with respect to VolP scrvices, consistent with applicable laws and the
operational requirements ol an effective nattonal communications mfrastructure
Such Commussion-sponsorcd workshops should address the impact of VolP scrvices on
911 and other emergency serviees (laking mto consideration the geographic uncertainties of
VolP users), and also on law cnforcement and national sccurity (taking into consideration that
CALEA® and other requircments alrcady apply to the underlying tclecommunications
mfrastruciure over which VolP commumications transity  Through such a constructive dialoguc,
there 18 every rcason to beheve that mnovative leatures and capabilities will be achicvable

through VolP services, which can both cnhance the end users’ communications experience and

improve the nation’s communications nfrastructure

VI.  CONCLUSION

For the reasons stated herein, MCI rccommends that the Commuission grant Vonage's

Petiion, specifically finding that (a) Vonage's VolIP service 1s an “information service” witn

Comprunications Assistance for Law Enforcement Act, Pub L No 103-414, 108 Stat 4279
(Oct 25.1994) (“CALEA™
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the meaning of the Act, as recently mterpicted by the Minnesota District Court, (b) any statc
laws seckimg to regulate Vonage's VolP service are pre-empted as a matter of federal law, and
(¢} the existing junisdictional rules for access charges apply (o the extent (but only to the extent)
that termmating VolP communications nse the PSTN in the same manner that they apply today
lor calls placed fo VoIP end users and dial-up ISPs  Furthcrmore, the Commission should 1ssue a
Notftee ol Inquiry to launch an wmportant cialogue between industry and government to

determune how besl to achicve an appropriate sct of consumer and national infrastructure

protections as the usage of VolP scrvices expands m the fulure
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